
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Shearson,  Hayden,  S tone,  Inc .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  2 /29 /72-B/31 /74 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Shearson,  Hayden,  S tone,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Shearson, Hayden, Stone, Inc.
I Western Union pl_aza
New York, t{Y 10004

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that. the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

23rd  day  o f  May,  1980.



STATB OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Shearson,  Hayden,  Stone,  Inc.

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  2 /29 /72-8 /31 /74 .

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Determinat ion by nai l  upon

HiI I  M. Lal in the representat ive of the pet i t ioner in the within proceedinS, by

enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

M r .  H i l l  M .  L a l i n
J .  H .  C o h n  &  C o .
8 1 0  B r o a d  S t .
Newark, NJ 07102

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the represenLat ive of  the pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 23, 1980

Shearson,  Hayden,  S tone,  Inc .
1 Western Union Plaza
New York, NY 10004

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) f fgg & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission ian only 6e inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and muit  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
H i l l  M .  L a l i n
J .  H .  C o h n  &  C o .
810 Broad St . .
Newark, NJ A7rc2
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

SI{EARSoN, HAyDEN STONE, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 arrd 29
of the Tax Law for the Periods ended
February 29, 1972 through August 31, L974.

Appricant,  shearson, Hayden stone, rnc.,  one western union pLaza, New

York, New York 10004, f i led an appl icat ion for revision of a deterninat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

the periods ended February 29, 7972 through August 31, 1974 (Fi fe No. 10554).

A formal hearing was held before t{ i t l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Comnission, Two hlor ld Trade Center,  New York, New

York ,  on  June 8 ,  1977 a t  1 :15  P.M.  App l ican t  appeared by  H i l l  M.  La l in  o f

J .H.  Cohn & Co. ,  Accountan ts .  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.

(Alfred Rubinstein, Esq. and James J. Morr is,  Esg. of counsel) .  Fol lowing the

reading of a st ipulat ion into the record and the introduct ion of exhibi ts,  the

hearing was cont inued unt i l  August 31, 1977 .  Subsequent ly,  the Department of

Taxat ion and Finance and appl icant,  with the approval of  the Hearing Off icer,

agreed to waive a cont inuat ion of the formal hearing and instead, to submit

memoranda of law in support  of  their  posi t ions.

ISSUE

DETERMINATION

sub jec t  to  sa les

or rather const i-

subject to tax.

l^/hether paJrments

tax as receipts from

tuted pa)rments under

made under a lease of equipment were

a lease of tangible personal property,

a financing arrangement and were not
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FINDINGS OF FACT

1. Appl icant and the Department of Taxat ion and Finance st ipulated on

Lhe record as fol lows:

(a )  Shearson,  Hammi l l  Assets  Corp .  ( "Shearson Assets" )  was  a  who l ly -

owned subs id ia ry  o f  shearson,  Harnmi l l  &  Co. ,  rnc . ,  ( "shearson" )  and was a

subsidiary during the tax periods in quest ion.

(b) shearson, Hayden stone, rnc.,  which appears as appricant is the

successor in interest to Shearson, and has authori ty to act in this matter.

(c) Shearson purchased furni ture and f ixtures during the years 1971

through 1974 ("the assets"),  some of which were purchased in and used in New

York State and New York City.

(d) Shearson transferred t i t le to that furni ture and f ixtures to

Shearson Assets, which simultaneously paid therefor and leased the furni ture

and f ixtures back to Shearson. i

(e) Shearson Assets obtained the money to make that payment as a

loan, which loan was secured by the assets and the lease.

(f)  Shearson Assets bi l led Shearson for New York State and local

sales and use taxes, and col lected and remit ted said taxes for the periods

ended February 29, 1972 through August 31, 1974, incrusive, on the lease

pa)rments.

(g) There is to be establ ished at a later date, proof of payment by

Shearson of the appl icable sales tax on the assets transferred to Shearson

Assets, for which the lease pa)rments herein are involved.

(h) Shearson, Hayden Stone, Inc. is the successor in interest to

Shearson by vir tue of a merger agreement entered into in 1974, which merger

agreement was consummated.
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2.  On March  17 ,  7975,  app l i can t  f i l ed  app l i ca t ions  fo r  c red i t  o r  re fund

of  s ta te  and loca l  sa les  tax  on  the  lease pa) rments  to ta l l ing  $481399.00 .  The

claims were denied in ful l  by the Sales Tax Bureau on October 1, L975.

3. The Department of Taxat ion and Finance asserts no tax l iabi l i tv with

respec t  to  the  sa le  o f  the  assets  by  Shearson to  Shearson Assets  
" "  "u ia  " . t "

represents a sale for resale, but c laims that the lease-back transact ion is

taxab le .

4 .  By  B i l l  o f  SaIe  da ted  as  o f  February  11  ,  1972,  Shearson so ld  to

Shearson Assets ,  the  assets :

"owned by the Grantor [Shearson] on the date hereof and located
in  the  o f f i ces  o f  the  Grantor . . . .To  HAVE AND To HotD ar r  and
singular the Equipment [ the assets] unto the Grantee [Shearson
Assets ] ,  i t s  successors  and ass igns ,  to  i t s  and the i r  own use
and benef i t ,  fo rever . f r

5 .  The Lease Agreement  da ted  as  o f  February  15 ,  1968 prov ides ,  in  par t ,

that "The Equipment is and shal l  remain the property of the lessor [Shearson

Assetsl ,  and the Lessee [Shearson] does not now have and shal l  have no r ights

o f  p roper ty  there in  bu t  on ly  the  r igh t  to  the  possess ion  and use thereo f . . . " .

In Schedule No. 6 to the Lease Agreement dated February 11, L972, the Lessee

"represenLs, warrants and conf irms to the Lessor that the Equipment .  .  .  has

b e e n  d u l y  d e l i v e r e d  t o  t h e  L e s s e e . . . " .

'  6.  Appl icant contends that Shearson Assets has no Board of Directors, no

of f i cers  and no  separa te  fac i l i t i es .  Shearson c rea ted  Shearson Assets  fo r  the

sole purpose of achieving an improved net capital  posi t ion under the rules of

the Securi t ies and Exchange Commission and the New York Stock Exchange. Under

these rules, amounts invested in furni ture and f ixtures were not to be considered

as capital  in computing the rat io of aggregate indebtedness to capital .  By

transferr ing i ts furni ture and f ixtures to Shearson Assets, Shearson replaced
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its non-quali fying f ixed assets with quali fying cash, while retaining the

beneficial use of the furniture and f ixtures.

7. Shearson paid New York State sales and use taxes when purchasing the

assets which were subsequent ly transferred to Shearson Assets. Shearson paid

New York  S ta te  sa les  and use taxes  on  these same assets ,  in  response to  b i l l i ngs

of  Shearson Assets .

CONCIUSIONS OF IAW

A. That sect ion 1105(a) of the Tax Law imposes a tax upon the receipts

from every retai l  sale of tangible personal property,  except as otherwise

provided by statute.

B .  T h a t  s e c t i o n  1 1 0 1 ( b ) ( 5 )  p r o v i d e s  a s  f o l l o w s :

" (5 )  Sa le ,  se l l ing  or  purchase.  Any  t rans fer  o f  t i t le  o r  possess ion
or  bo th ,  exchange or  bar te r ,  ren ta l ,  lease or  l i cense to  use  or
consume, condit ional or otherwise, in any manner or by any means
whatsoever for a considerat ion, or any agreement therefor,  including
the rendering of any service, taxable under this art ic le,  for a
cons idera t ion  or  any  agreement  there for . r t

C. That the payments made under the lease of equipment were receipts

f rom a  " ren ta l ,  lease or  l i cense to  user r  and cons t i tu ted  a  "sa le"  w i th in  the

mean ing  o f  sec t ions  1101(b) (5 )  and 1105(a)  o f  the  Tax  Law and were  thus  sub jec t

to  sa les  tax .

D. That the appl icat ion of Shearson, Hayden Stone, Inc. is denied and

the deniar of the craims for credit  or refund is sustained.

DATED: Albany, New York

MAY 2 3 1980

ATE TAX COMMISSION

COMMISSIONER


